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Court of Appeals of the District of Columbia 


No. 4446. 

L. Theunission, Plaiiitill* in Error, 

vs. 

Continental Trust Co., Assignee, &c*. 


1 Municipal Court of the District of Columbia. 

Xo. A-2699. 

(Continental Trust (C()muan\% Assignee of (Juaranty 

Savings Bank, Plaintiff, 

vs. 

L. Theunisson, 1790 Columbia Koad, Defendant. 

1’nitei) States of America, 

District of C()lu)nbia, ss: 

Be it remembered that in the Municij)al (Court of the Dis¬ 
trict of Columbia, at the C^ity of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
])apers were filed and i)roceedings had, in the above-entitled 
cause, to wit: 

2 Declaration. 

Filed July 21, 1925. 


The plaintiff, the Continental Trust (Com])any, a corpora¬ 
tion organized under and by virtue of the laws of the Dis¬ 
trict of Columbia, and doing business in said District, sues 
the defendant, L. Theunisson, for that heretofore, to-wit: 
On the 3rd day of July, 1923, the defendant, by its prom- 
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L. TIIEUNISSIOX VS. CONTIXENTAL TIU’ST CO. 


issorv note now overdue, ])romised to pay to tlie Onaranty 
Savings Bank, on demand with interest at the rate ot* 

C)7t per annnm until ])aid; that said not(‘ was thereafter as¬ 
signed l)y tlie (iiiaranty Savings l>ank to the ])laintitT who 
is now the holder tliereot’ in due eourse; that said nott* was 
duly j)resented for ])ayment and was tlishonored; that no 
part thereof has been ])aid: wherid'ore, the ])laintitT claims 
from tlie defmidant the sum of with interest at the 

rate of (>/» per annum from duly drd, ld2d, together with 
costs. 

The ])laintiff sues the (hdendant for money ])ayahle hy 
the defendant to the tilaintiff, for go(>ds sold and deliv(‘r(‘d 
hy the j)laintitr to the (hdendant, for work done and mat(‘- 
rials provided hy the ])laintiff for tlu‘ (hd'midant at his n*- 
(piest; for money lent hy the plaintiff to tlu‘ (hd'imdant, and 
for money found to he due from the defendant to tlu‘ ])lain- 
tiff on aeeounts stat(‘d hetwinni tlunn. 

Whei’efori* tin* plaintiff brings this suit and (daims tlu‘ 
sum of $1,000 with interest at the rati* of O'* per annum 
fi’om Julv drd, ])lus (*osts. 

(’OXTIXKXTAL TKTST (d)MPAXV, 
WASllIXdTOX, 1). (\, 

BvCdlAHLKS W. WAKMIKX, 

V'fcc-l^vc.^nlcnt. 
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lidl of Parficnhirs. 


Filed Julv 21, 102r). 




$ 1 , 000 . 


Washington, 1). ('., July 23rd, 102.‘'». 


()n d(*mand after dat(‘ 1 pi*omise to pay to the order (d* the 
(lUaranty Savings Bank ()ne thousand i)ollai*s, ($1,0()0.()()). 
value received, with interest at the rate of (>',*. 

Address: L. TllFFXlSSOX, 

1790 ('olutnhia U(ku1 A\ IT. 

At (fuaranty Savings Bank, with attorney's fees in case 
jiayment shall not he made at maturity. 

Xo. 1770. 

(hhulorsed on hack:) (Juaranty Savings Bank, Washing¬ 
ton, I). C, Frederick S. Bice, IT’es. 

(Kevenue stamps 20^^.)'’ 
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l)cfcvdaui\^ Pleas. 

Filed ()(*tol)or 17, 

*##***# 


Now comes the det’eiidaiit, L. Theiiiiisseii, and for pleas to 
tlie declaration and each count thereof, savs: 

1. That he is not indehted to the plaintitf in manner and 
foi'in as therein allei*ed. 

2. That the note sued on was .i>iven without consideration 
and the defendant derived no henelit therefrom. 

d. That the said note sued on in the above entitled cause 
is a renewal of ])revions notes, tin* ori<»inal one hein«* for 
two thousand dollars, which note for two thousand dollars 
was one of live .i»iven hv th(‘ definidant to the United 
Theatres (\)r])oration, a cor])oration organized under and 
by virtue of the laws of the Stat(‘ of I)c‘laware, in ])ayment 
of shares of stock of the United Theatres Uorporation; that 
under the laws of the Stat(‘ of Delaware, the payment for 
stock by notes is void and prohibited and the issuance of 
stock hv the corporation in ])nrsnance of such ])ayment is a 
nnllity, and the defendant says that the shares of stock are 
worthless and the United Theatres Uorporation is not doinj^ 
business and he is, therefore, unable to return the 
4 said shai'es of stock to the said cor])oration, although 
he is readv to do so; and the defendant savs that the 
])laintitf’s assignor, (Inaranty Savings Hank, received the 
said not(‘ of $2,000.00 from th(‘ Unit(‘d Th(‘atres (k)ri)ora- 
tion with fnll knowledge of the ])nrpose for which the said 
note was given and the limitation iind(‘r the statutes of the 
State of Delaware, but falsely re])resented to the defendant 
that it was a bona tide holdei* foi* value in good faith upon 
which re])resentations the defendant relied and relying 
upon the same executed renewals and curtailments of the 
said note until the execution of the note of Jnly 3rd, 1923, 
sued on herein, and the defendant fnrtlier says that had he 
known at the time that the said misi-e])i‘esentations were 
made, that they were false, he wonld not have executed the 
renewals or made the curtailments herein referred to; 
that since the date last mentioned, to-wit, the 3rd day of 
Jnly, 1923, the defendant learned of the falsity of the repre- 
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L. THEUNISSION VS. CONTINENTAL TRUST CO. 


seiitatioiis by the ])laintitT's assignor and the defendant now 
says at tlie trial liereof, he ex])ects to prove that the plain- 
titT’s assignor liad fnll knowledge ])rior to the receiving of 
the said original note of $*2,0()().0() from the United Theatres 
Corporation of the circumstances under which the same 
was given hy the defendant to the said United Theatres 
Corporation, and further that the ])laintitT herein did not 
receive said note dated Jnlv M, until after matnritv 

and that it is not a hona lide holder thereof in due course. 


WILTOX .1. l.A.MBKHT, 

K. H. YKAT.MAX, 

ALFh’Fd) M. SCdlWAKTZ, 

Attorncffs /or DcfouUivt. 


o 


Dcmnncr. 


Filed November 192."). 


Comes now tlu‘ ])laintitV hy its attorneys, Douglas, Ohear 
& Douglas, and (hminrs to tin' third ])h‘a of tin* (h‘f(‘ndant 
herein ])leaded and says that the said i)h‘a is had in sub¬ 
stance. 

DOUCLAS, ODFAH cS: DOl (JLAS, 

AttoDH'ffs for riantfiff. 


(Xofc.) 

Among the matters of law intended to he argued in suj)- 
port of this demurrer are the following: 

1. The facts as stated in tlu‘ aforementioiu'd ])h‘a are in¬ 
sufficient in law as a defense to this action. 

2. A note given in ])ayment of stock of a Delaware Cor])o- 
ration is valid and may he enforced. 

3. The defendant is esto])])ed to question the validity of 
the note mentioned in said ])lea. 

4. The ])laintitf is entitled to enforce i)ayment of the 
aforementioned note. 
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Order. 

Eiiteml Xovemhor 24, 11)25, as of Xovomber 1(), 1925. 

.Minutes 17, Pago 594. 


Upon consideration of plaint ill ’s demurrer in the al)Ove- 
entitled cause tiled herein, to the third plea of the defend¬ 
ant, it is ordered that said demurrer he, and the same is 
hereby sustained. Defendant notes exception. 

Stipulatifni e/ Oonnscl. 

Filed Xovemher 24, 1925. 


It is hereby stipulated and agreed between counsel for 
the plaint it! and counsel for the defendant that the 
() plaintiff may introduce in evidence the note sued on 
herein, and that the defendant admits his signature 
thereon to have been signed by him; that the defendant, on 
to-wit July 5, 1925, executed the aforesaid note and de¬ 
livered it to the (Juaranty Savings Dank; that said note is a 
renewal of previous notes the original of which was for 
$2,()()(), and was received by the said (Juaranty Savings 
Hank for value and before maturitv from the United 
Theatres Uorporation; that said note, dated July 5, 1925, 
and sued on herein, was duly presented for ])ayment, but 
payment was refused; that thereafter on to-wit January 2, 
1925, the said note, dated July 5), 1925, was assigned to the 
Uontinental Trust Company, a District of (’olumbia Corpo¬ 
ration, for a valuable consideration; that the Continental 
Trust Company is the present owner of said note; that said 
note has not been j)aid nor any j)art thereof; that the plain- 
titl has made repeated demands u])on the defendant to pay 
the said note, but the defendant has always refused to pay 
the same. 

It is further stipulated that at the trial of this cause the 
defendant would offer evidence in support of the allegations 
contained in his third plea filed herein, but that on objection 
of the plaintiff such evidence was excluded by the court on 
the ground that if the same were true, it does not constitute 
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a (let'ensi*, to whicli action of the Court the (lefeiulant ex¬ 
cepts. 

This stipulation to he reciMved ])v tlie Court in lieu of the 
oral testimony which would otherwise he otTen'd at the 
trial. 


DOrCLAS, OBKAH & DOUGLAS, 

('(funsrl for Plaintiffy ('ontincntal 

Trust Cow pan If. 

ALFHEI) M. SITIWAKTZ, 

('onnsrl for Dvfendanty L. Theunissen. 


Finding. 

Entered Xoveniher *24, l!t2r). Minutes 17, Pai»e 31)4. 




Come now the parti(‘s InuTdo, and thereupon this cause 
lH‘in:L»' heard and submitted, the Court tinds in favor of 
the plaintiff in tin* sum of $1,()()().()(), with interest 
from .July 3, 11)23, as per sti])nlation tiled herein. 

Motion for Xrir Trial. 


Filed November 30, 11)25. 


Now comes the defendant, L. Theiinissen, and moves the 
Coui't to s(‘t aside and vacat(‘ the lindiiii*’ entered in the 
ahov(‘ (‘iititled case and inrant to the defendant a new trial 
and for reasons therefor savs: 

1. That the (*onrt erriMl in snstainini** the objection of tin* 
])laintiff to tin* testimony olTered and tendered by the de¬ 
fendant in sn])port of his third ])lea. 

2. That the court erred in tindinu* for the ])laintiff. 

3. And for other errors committed bv the trial Court and 
for matters ap])arent on the face of the record. 

ALFRED M. SCHWARTZ, 

Of Attornci/s f(tr Dcfnidant. 



L. TIIEUNISSION VS. CONTINENTAL TRUST CO. 


7 


Messrs. Douglas, Obear & Douglas, 

Attorneys for the Plaintiff: 

Please take notice that the foregoing motion will be set 
for hearing on Monday, December 7th, 11)25. 

ALFKED .M. SCHWARTZ, 

Of Attonivifs for Defendant, 

Service of a copy of the aforegoing acknowledged this 
30th day of Nov., 1925. 

DOUGLAS, OBKAH & DOUGLAS, 

Attorneijs for Plaintiff, 

Memoranda, 


DefendanUs motion to extend time for hearing on motion 
for new trial to and iiiclndiiig damiary 4, 192(), granted. 
Minutes 17, Page 408. 

DefendanUs motion for a new trial overruled. Judg¬ 
ment for ])laintiff for $1,000.00, interest fi’om July 3, 
8 1923. Supersedeas bond lixed at $1,500.00, or cost 

bond lixetd at $100.00, or $50.00 in cash de])osit. Min¬ 
utes 17, Page 413. Order entered »1 a unary 4, 1920. 

Undertaking for costs tiled by defendant api)roved for 
$100.00, January 22, 1920. 


Assinn>tnenf of Krrors. 


Filed February 8, 1920. 


###**** 


The court erred in the particulars following, namely 


1. In sustaining tiie demurrer tiled by the ])laintiff to the 
third |)lea of the defendant. 

2. In sustaining the objection of the ])laintiff to the tes¬ 
timony offered by the defendant in respect to the matters 
alleged in the third plea tiled by the defendant. 

3. In tinding in favor of the plaintiff. 

ALFRFD M. SCHWARTZ, 

Attorney for Defendant, 
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J) Filed Feb. o, llVib. Municipal Court, District of 

Columbia. 

United States of A.merica, 6\s\- 

The Fresideiit of the United States to the Honorable Mary 

O'Toole, Judi»:e of the Municipal (V)urt of the District of 

Columbia, (ireetinii:: 

Because in the record and proceedings, as also in the ren¬ 
dition of the jiulgment of a plea which is in the said Munic¬ 
ipal Court, before you, betw(*en Continental Trust Com- 
])any, Assignee, plaintitT, and L. Theunissen, defendant, Xo. 
A-2()l)l), a manifest error hath hajipened, to the great dam¬ 
age of the said defendant, as by his com])laint a])])ears. We 
being willing that error, if any hath been, should be duly 
corrected, and full and speedy justice done to the ])arties 
aforesaid in this behalf, do command yon, if judgment be 
therein given, that then, under yonr seal, distinctly and 
<»])enly, you send the record and ])roceedings aforesaid, with 
all things concerning the same, to the Court of A])])eals of 
the District of (’olumbia, together with this writ, so that 
you have the same in the said Court of Ap])eals, at Wash¬ 
ington, within 20 days from the settling of the bill of exce]>- 
tions, or within such additional time* after the ext)iration 
of the 20 days as the court below or a judge thereof for sutti- 
cient cause shall allow; that the record and ])roceedings 
aforesaid being ins])ected, the said Court of A])peals may 
cause further to be done therein to correct that error, what 
of right and according to the laws and customs of th(‘ 
United States should be done. 

Witn(‘ss the Honorable (Jeorge F. Martin, Chief Justice 
of the said Court of A])peals, the oth day of February, in 
the vear of onr Loril one thousand nine hundreil and 
twent v-six. 

[Seal (\)nrt of A])])eals, District of (^olumbia.l 

HFXHY W. HODHFS, 

(Icrk (tf flic Ci^nrt <tf AppvaU^ 

of the District of Cotumhia. 

Allowed bv 

GFOKGE K. :MARTIX, 

Chief Justice (pf the Court of 

Appeals of the District of ('oluuihia. 



L. THHUXISSION VS. COXTINKNTAL THUST CO. 


9 


[Endorsed:] Filed Feb. 5, 1926. .Miuiieipal Fjiirl, Dis¬ 
trict of Columbia. 

10 Filed Feb. 8, 1926. ^Inniciiial C\)iirt, District of 

Columbia. 

In the Municipal Court of the District of (^olumbia. 

Xo. A-2699. 

Continental Tkust Comi’any, a Cor])oration, PlaintilT, 

vs. 

L. Tiiei’nissen, Defendant. 

Bill of Exccplioits. 

Be it remembered that on the 24th dav of Xov’ember, 
1925, this cause came on for trial without a .jury before 
Honorable Mary O’Toole, one of the Jud.lifes of the Munic¬ 
ipal Court of the District of Columbia. There were present 
on behalf of the ])laintiff Mr. Edmund D. (5\mpbell and on 
behalf of the defendant Mr. Alfred M. Schwartz, and ther(‘- 
upon the followiiii** proceedini>s were had: 

Mr. Campbell: 1 offer in evidence the ])romissory note 
sued on herein toe,et her with tlie stiiiulation as to facts which 
counsel for both sides have agreed u])on, your honor havin<»- 

alreadv indicated vour view of the law concerniim: the evi- 

* •> “ 

deuce sought to be introduced by the defendant, which is to 
the same etfect as stated in his third ])lea. 

Thereu])on the Court received the said note in evidence 
together with the sti[)ulation (expressly made a part of this 
bill of exce])tions but ap])ears in the transcript of record), 
and thereupon, the (^ourt announced its findiiii;* in favor of 
the jilaintiff for the full amount claimed in its declaration, 
to which action of the Court the defendant then and there 
noted an exception which exception was duly entered upon 
its minutes and the trial finding* entered as appears of rec¬ 
ord. 

n And be* it further remembered, that the foregoing 

comprises all of the evidence offered on the trial of 
the issues .joined in the foregoing* case. 

And be it further remembered, that the defendant, L. 
Theunissen, prays the Court to sign this as a bill of excep- 
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tioiis taken on the trial of tliis ease, for use on writ of error 
and a|)})eal from the judgment entered l)y the (V)iirt on tlie 
4th day of dannary, and the same is now doiU‘, unm- 

pt'it tunc, this Sth day of F(‘l)ruary, 192(). 


MAKY OTOOLF, 

JufJqc. 

(). K. 

DortJLAS, OBKAH cV: DOUdLAS, 

FD.MrXI) 1). (WAIPBKLL, 

Attifruci/s for Plaintiff'. 

ALFHKI) Ai. SFIIWARTZ, 

Attiuncif for Defendant. 


11*0 [Fndorsed:] Xo. A-2(iOJ). Continental Trust Com¬ 
pany, a e<>r])(>ration, Flaintitf, vs. L. Theunissen, I)e- 
fmidant. Bill of Fxeeplions. Alfred AI. Sehwartz, Attoi*- 
ney ik' Counselor at Law, Alunst‘y P>uildin.u’, \Vashini»ton, 
J). V. Filed Feh. S, 102(). AIunieii)al Court, District of 
('oliimhia. 
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Desiijnation of Uean'd. 


Filed Fehruarv S, li)2(). 


The Clerk of the Court will ])lease pre])are the transei'ipt 
of record and include the followini**: 


1. Declaration and Bill of Particulars hied Julv 21, lh2r). 

2. Ideas of defendant hh‘d October 17, lh2r>. 

o. Demurrer tiled hy plaintiff Xovemher (5, l!)2r>. 

4. Order of Xovemher Kith, Kt2r), sustainini;* demurrer of 
])laintiff to defendanCs third ])lea and exce])tion noted. 

5. Sti])ulation hied Xovemher 24, 1925. 

(). Xovemher 24, 1925: Trial tindinu* for ])laiutiff. 

7. Alotion for new trial tiled Xovemher 20, 1925. 

8. Alemo.: December 7, 1925, order exteiidini*’ time for 
heariiit*’ on motion for new trial to and including’ Januarv 4, 
1926. 


9. Alemo.: January 4, 1926, motion for new trial over¬ 
ruled and judirment on hndin<?. Appeal noted, supersedeas 
hxed at $1,500.00, or $100.00 cost undertaking* or $50.00 
cash deposit. 
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10. Oainiary 22, 192(5, inemoraiulum of a])i)rovai of un¬ 
dertaking* for costs. 

11. Assignment of errors. 

12. I^ill of exceptions. 

This designation. 

Al.FHKI) .\1. SITIWAKTZ, 

Attorncu for Defendant. 


12) Municipal Court of the District of (\)luml)ia. 

United States oe America, 

District of Dotntnhia, ss: 

1, Dlanche Xcdf, Uh‘rk of th(‘ Mimicijial Court of the Dis¬ 
trict of Coluinhia, hereby certify tin* foregoing* pages, num- 
hei’ed from 1 to 12, hotli inclusive, to he a ti*ue and correct. 
transcri|)t of tin* r(‘coi*d, according to direction of counsel 
herein filed, co])y of which is mad(‘ part of this transcript, in 
cause At l..aw Xo. A-2()9!h wherihii the (\)ntinental Trust 
Company, a corjioration, is ])laiiitiff and L. ddieunissen is 
d(‘fendant, as th(‘ sann* that r(‘mains upon the files and of 
record in said court. 

In testiinonv wh(‘reof, 1 luo’cniito suhscrihe mv name and 
affix th(‘ s(‘ai of said Court, at th(‘ City of Washington, in 
said District, this 24 dav of F(*hruarv, 192(5. 

[Seal Municiiial (\)urt of the District of (^)luml)ia.J 

BLAXCIIF XFFF, 

(derl:. 


Fiidorsi‘d on covin*: District of Cohindna Mniiicipal Court. 
Xo. 444(5. L. Thennission, plaintiff in erroi*, vs. (^nitinental 
Trust Co., assignee, eVic. Court of Appeals, District of (^)- 
lnnd)ia. Filed Feh. 24, 192(5. Henry W. Hodges, clerk. 
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AUG 3 ^ 192' 


IN THE ^ 

Court of ^pprato of thr ^iisstrict of Cotuml^t 


January Term, 1926. 


No. 4446. 


L. Tiieunissen, Plaintiff in Error, 

vs. 

Continental Trust Company, Assignee of Guaranty 
Savings Bank, Defendant in Error, 


BRIEF FOR PLAINTIFF IN ERROR. 


Wilton J. Lambert, 

R. H. Yeatman, and 
Alfred M. Schwartz, 
Attorneys for Plaintiff in Error, 







IN THE 


®(»urt of Sippfats of the district of Columbia 

January Term, 1926. 


No. 4446. 


L. Theunissen, Plaintiff hi Error, 


vs. 

Continental Trust Company, Assignee of Guaranty 
Savings Bank, Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT. 

This case is brought here by writ of error to the 
Municipal Court granted L. Theunissen, the defendant 
below. The defendant in error. Continental Trust 
Company, was the plaintiff below and brought suit on 
a promissory note, dated July 3, 1923, payable on de¬ 
mand to the order of the Guaranty Savings Bank in 
the sum of one thousand dollars with interest. (R., 
p. 1-2.) For convenience the plaintiff in error and 
the defendant in error are referred to herein as the 
defendant and plaintiff, respectively. The defendant 
filed to the declaration a plea (R., p. 3, 4) which set 
out that the note sued on was a renewal of previous 
notes, the original one being for two thousand dollars, 
which was one of five notes given by the defendant to 
the United Theatres Corporation, a Delaware corpora- 
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tion, in payment of shares of stock in the United 
Theatres Corporation, and that under the laws of the 
State of Delaware, a note ^iven in payment of stock is 
void. Facts are also set out in said plea which show 
that the plaintiff. Continental Trust Company, and the 
plaintiff’s assiijnor. Guaranty Savini>:s Bank, are not 
holders for value in du(‘ course before maturitv and 
without notic(‘ hut are in the same ])osition as the 
Unit(‘d Theatres Corj)()ration. A demurrer was filed 
(K., p. 4) to this ])lea which was sustained over the 
excoi)tion of the defcoidant. (K., ]). 5.) At the trial 
offVr of proof was made hv sti])ulation (B., j). o, (>) of 
the same matters set forth in the })I(‘a which was ex¬ 
cluded by th(‘ Court upon objection of the i)laintiff, to 
which action of the (’ourt th(‘ defiuidant noted excep¬ 
tion. Tliereafter jiufu’ment was entered in favor of 
the plaintiff’. 


ARGUMENT. 

The assignment of errors (R., p. 7) are three in 
number but the sole question which they present is 
whether or not an action will lie upon a promissory 
note given to the United Theatres Corporation, by the 
defendant in payment of stock of the lAiited Theatres 
Corporation, a corporation organized under the laws 
of the State of Delaware, the plaintiff and holder of the 
note standing in the same position as the United 
Theatres Corporation. 

Section 3 of Article IX of the Constitution of the 
State of Delaware provides: 

“Xo corporation shall issue stock, except for 
money paid, labor done or personal property, or 
real estate or leases thereof actually acquired by 
such corporation.” 
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In Loflandf et al, vs. Cahill, 13 Del. Chan. Rep. 384, 
395, a case involving the legality and effect of payment 
for stock in a Del-aware corporation by notes, the Court 
savs: 

^‘The requirement of the Constitution is plain; 
stock cannot be legally issued except for money 
2 Jaid, labor done, or property actually acquired. 
A promise to pay money does not meet the con¬ 
stitutional requirement. Each of the appellants 
gave his promissory note payable in the future 
or on demand, for the par value of the stock issued 
to him, and even though the maker was solvent 
and the note good, it was nothing more than a 
promise to pay. It is so clear that a promise to 
pay, by note or otherwise is not payment of money 
within the meaning of our Constitution, it is not 
necessary to cite authorities in support of the 
proposition.’^ 

And in Texas whore the state constitution has the 
same provision in almost identical language it has 
been held that notes cannot be received in payment of 
its stock by a corporation organized under the laws 
and constitution of Texas. Washer vs. Smyer, 109 
Texas 403, 211 S. \V. 986. 

In the case of Mason vs. First National Batik of 
Paint Bock, Texas, Civ., App., 156 S. \V. 366, the identi¬ 
cal question involved was presented. The facts of 
that case and the pertinent parts of the opinion are 
quoted below: 

‘‘This is a suit on a promissory note, and to 
foreclose a lien on shares of stock in the South 
Heights Land and Loan Association of Paint Rock, 
a corporation. Appellant pleaded, among other 
things, that said note was executed for the stock 
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in said corporation mentioned in appellee’s peti¬ 
tion, and that no other thing of value was paid 
for said stock, and that the aj)pellee took said note 
with full knowledge of said fact. If this be true, 
appellee stands in the shoes of said Land and Loan 
Association, and the issue presented is: Did said 
})lea, if true, ])resent a good defense to a suit by 
said corporation for the collection of said note? 
Aj)pellee demurred to said answer and said <le- 
niurrer was sustained bv the trial court. The 
action of the court in sustaining said demurrer is 
the only issue for our determination. * * * 

It is not necessary to a])])ellant’s defense herein 
that the stock for which the note was given should 


be ‘fictitious’ or ‘void’; 


it is sufficient that it was 


issued contrary to law. The doing of an unlawful 
act is no consideration for a promise to pay, and 
the courts, will not enforce the payment of a debt 
growing out of an illegal transaction (cases cited). 
The sale of stock by a corporation is forbidden by 
the Constitution except for money paid or prop¬ 
erty actually received. A note is not money paid 
nor is it property within the meaning of said 
article of the Constitution (cases cited). 


“For the error in sustaining appellee’s said ex¬ 
ception, this cause is reversed and remanded.” 


And similarly in the case of Jefferson vs. Hewitt, 
103 Calif. 624, the Court held that there could be no 
recovery on the notes given in pa\unent of stock be¬ 
cause the issuance of stock was void and, hence the note 
was given without consideration. 

Counsel for the defendant in error will probably 
cite an opinion of the Chancellor in Cahill vs. Lofland, 
which is reported in 12 Del. Chancery Rep., 299, et seq., 
and was affirmed on appeal in 13 Del. Chancery Rep., 
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384, which latter case we have cited. The plaintiff 
relies upon the following sentence which appears at 
page 317 in the opinion of the Chancellor and not in 
the decision of the appellate court: 

“A promissory note given for stock is not void 
as against the corporation, and it may enforce 
payment of the note.” 

A perusal of this case and particularly the language 
immediately following the sentence quoted will demon¬ 
strate that the language here used was intended by the 
Chancellor not as a statement of the law but of the 
position of counsel for the defendants in that case. 

In conclusion we respectfully submit that the trial 
court committed error in holding that the matters set 
out in the plea, to which it sustained a demurrer, did 
not constitute a valid defense and likewise erred in the 
other matters to which errors are assigned, and for 
these reasons the judgment of the lower court should 
be reversed. 


Wilton J. Lambert, 

R. H. Yeatman, and 
Alfred M. Schwartz, 
Attorneys for Plaintiff in Error. 
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APRIL TERM, 1926. 


No. 4446. 


L. THEUXISSEX, Plai.n’tipf in Error, 

VS, 

CONTINENTAL TliUST COMPANY, Assignee of 
THE Guaranty Savings Bank, Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR. 


Statement. 

The statement of facts submitted in the brief of 
counsel for the defendant below is incorrect in certain 
important respects. In referring to the defendant's 
plea which the lower court struck out on demurrer, 
counsel say (brief for plaintiff in error, page 2): 



“Facts are • • * get out in said plea 

which show that tlie plaintiIT, (Continental Trust 
Company, and the ])laintitTCs assij»:iior, Guaranty 
Savings Bank, are not holders for value in due 
course before maturity and witliont notice, but 
are in the same posifian as the United Theatres 
Corporation.^^ (Italics ours.) 


The record shows that the plaintiff l)elow occupies 
a position with respect to the note of the defendant 
sued on herein ditTering in certain im])ortant res])ects 
from that of the United Theatres (Cor])oratioin whose 
alleged ultra vires act in issuing stock to the defendant 
and accepting his promissory note for the snbscri})tion 
is now seized upon by the defendant as a defense to 
liability on a subsecpient “renewar’ note in the hands 
of })laintitf’s assignor, the Guaranty Savings Bank. 

The record shows the j)osition of the plaintiff’s as¬ 
signor to be different from that of the United Theatres 
Cor])oration in the following particulars: 

(1) The Guaranty Savings Bank took the original 
note of $2,000, which defendant had delivered to the 
United Theatres Corporation for value and before 
maturity (Kec., p. 2). 


(2) The note here sued on is payable to the order of 
the Guaranty Savings Ihink, plaintiff's assignor, and 
not to the United Theatres Corporation (Kec., p. 2). 


(3) The defendant had executed renewals and made 
curtailments of his original $2,000 note until his in¬ 
debtedness had been reduced to $1,000 as rejoresented 
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by the note of July 3, 1923, sued on herein (Rec., pp. 
2 and 3). 


(4) Defendant's })leas contain no allegations that 
defendant sought to rescind his subscription to stock 
in the United Theatres Corporation and to return said 


stock as soon as he had learned of the alleged illegality 


of said note, or as soon as he had learned that the said 


note liad be(‘n delivered to the (luaranty Savings Bank 
for value and before maturitv. 


Counsel for the plaintiff do not believe that it is 
necessary to rely upon these differences between the 
])osition of the plaintiff and that of the United Theatres 
('orporation. They maintain the law to be well set¬ 
tled that a Delaware corporation can itself enforce 
paym(‘nt of a promissory note given to it in payment 
for stock, even though it be admitted that the corpora¬ 
tion had no legal authority under the Constitution to 
issue this stock until it had been paid for in some more 
tangil)le form than bv the note of the subscriber. But 
regardl(‘ss of any possible (pieslion as to the right of 
the Unit(‘d 4'h(‘atres (\)rporation, had it attempted to 
enforce collection of the note here sued on there can 


be no ([uestion whatever as to the validity of this note 
in the hands of the plaintiff* below, as assignee of the 
Guaranty Savings Bank. 
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ARGUMENT. 

I. 

The valuiitif of this note, at least in so far as the 
riyhts of the I nited Theatres Corporation are eon- 
verned^ must he determined hjf the lair of the State of 
I) el air are. 


Counsel do not l)elieve that this ])oiiit is (luestioiied 
hv the defendant below. It is sustained bv nnmerons 

ft ft 

decisions of this Court and is a reco<»nized i)rincij)le of 
corporation law. 

Schlickler vs. Washington Brewing (’o., 33 A])p. 
D. C., 35. 

Barley vs. Gittings, 15 A])p. D. C., 427. 


II. 

(From 12 Delaware Chancery Reports, page 317): 

A promissory note yiven for stock is not 
void as ayainst the corporation^ and it may en¬ 
force payment of the note.^^ 

Cahill vs. Lofland, 12 Del. Chancery, 299. 

Counsel for the defendant below were correct in 
their surmise (see brief of |)laintilT in error, pj). 4-5) 
that plaintitf's counsel would cite the o[)inion which 
has been just (pioted, for it is a definite declaration by 
the Delaware courts on the precise point at issue in 
this case. 
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Counsel for defendant below are very wrong, how¬ 
ever, in their assertion that the quotation just given 
was meant by the Chancellor, in whose opinion it is 
found, to be a statement of the position of counsel in¬ 
stead of an exposition of the law of the case. Counsel 
for plaintitf gladly invite this Court’s “perusal of this 
case and particularly the language immediately fol¬ 
lowing the sentence quoted” (see brief for plaintiff in 
error, p. 5), for it would recjuire warping the language 
of the Chancellor beyond every limit of grammatical 
construction to assume that he was intending to state 
the position of counsel as distinct from the law of the 
case. The entire i)aragraph of which the quotation in 
question forms the tirst sentence is given below: 

‘‘y| pronfissort/ note piven for stock is not 
void as against the corporation^ and it may en¬ 
force payment of the note. In Washer vs. 
Smyer, 109 Tex., 398; 211 S. W., 985; 4 D. S. R., 
1320, the Court so held, though it also found 
that the note could not under the Constitution 
have been taken by the company for stock. 
Other cases were cited bv the defendants where 
this liability was enforced. Jenkins vs. Ar¬ 
mour, G Biss. (U. S., 319; Fed. Case No. 7260, 
German, etc., Co. vs. Wanner, 25 N. D., 479; 
142 X. W., 463; 52 L. K. A. (N. S.), 453; Meholin 
vs. Carlson, 17 Idaho, 742; 107 Pac., 755; 134 
Am. 8t. Kep., 286. But none of these cases af¬ 
firm the right of a corporation to take promis- 

sorv notes for stock in the face of a constitu- 
% 

tional ])rovision such as that in Delaware. In 
the last case, that in Idaho, the statute was sub- 
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stantially dilferent from that of the Constitu¬ 
tion of Delaware.” 

Cahill vs. Loflaiid, 12 Del. Chan. Rep. 317 
(italics ours). 

Any claim that the italicized portion of the (piota- 
tion above is not a definite declaration hv the Dela- 
ware Court on the point at issue in this ease is deti- 
nitely negatived by the syllabus found in the ofiicial 
report of the case, where it is said: 

“As against the corporation, n(>tes for stock 
are not void, they may be enforced, even though 
stock could not be issued for notes." 


What the Delaware chancellor actuallv held in this 

» 

case was that while a corporation had no legal right 
to issue stock for a promissory note, having done so 
it might either rescind the sale and cancel the stock, or 
treat the transaction as a subscription and (‘iiforee l)ay- 
ment of the note. 

Counsel for the plaintiff frankly admit that the 
statement of the Delaware Court, which is taken as the 
heading of this division of counsers argument, is jicr- 
haps obiter dieium ,—for in that case the corporation 
was not attempting to enforce payment of a note but 
to cancel the stock which had b(‘en issued tluuefor. 
Appeal was taken from the decision of the chancellor 
to the Supreme Court of the State of Delaware, and the 
decision of that court is rejiorted in 13 Del. Chan., 384, 
118 Atl., 1. At the risk of undulv extending this argu- 
ineiit, counsel feel constraineil to discuss this case at 
some length, for it is the only case in the Delaware re- 


ports that counsel have found that deals with the ques¬ 
tion of the validity of a note given to a corporation in 
payment for stock. 

The Lewes Fisheries Company was organized under 
the general corporation laws of Delaware in January, 
1907, with an authorized capital of 2,000 shares of 
stock, having a i)ar value of $100 a share. Its busi¬ 
ness was that of catching menhaden fish and the manu¬ 
facture therefrom of fertilizer and oil. From the first 
its operations proved very profitable. 

The directors of the company, who were the defend¬ 
ants in this suit, had been also its incorporators. 
Neither the charter nor the by-laws of this company 
had authorized ])ayment to the directors of salaries 
for compensation for their services. All owned sub¬ 


stantial amounts of stock in the company, and two of 
the directors, the manager and treasurer of the com¬ 
pany, were on salaries. 

It api)ears that these directors voted to themselves, 
without the knowledge or consent of the stockholders, 
the sum of $1,000 each as compensation for “extra 


services” during each of the years from 1912 to 1917, 


inclusive. Thev also issued to themselves fifteen 

* 

shares each of the company’s stock “for services in 
organizing the company and commissions for selling 
its stock,” this having been done also without the 
knowledge or assent of the stockholders as a whole. On 
February 14, 1912, the same directors issued to each 
of themselves seventy shares of the company’s stock as 
fully paid and each gave his individual unindorsed 
promissory notes for the par value thereof. The giv- 
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iiig of these notes was not made known to the other 
stockholders; the stock was issued and the notes ac- 
cei)ted without any corporate action whatever. Divi¬ 
dends aggregating forty per cent were paitl to these 
directors on this stock, and it appears that a portion 
of these dividends was ai)plied to curtailment of the 
notes of these directors. In 11)17, the company was 
voluntarilv dissolved and the directors voted them- 
selves, along with the other stockholders, a dissolution 
dividend of $165 per share of this stock which had thus 
been purchased from the com|)any. 

In June, 11)18, a suit in chancei*y was instituted 
against the directors, alleging various fraudulent acts 
and praying for the appointment of a receiver. Ca¬ 
hill, the receiver, subsequently liled the hill of com¬ 
plaint which tinally culminated in tin* opinion of the 
8u])reme Court of the State of Delaware in the case we 
have been discussing. 

The Supreme Court of Delaware atlirmed the de¬ 
cision of the lower court, from which opinion (piotation 
has alreadv been made. It held that the acts of the 
directors in voting compensation to themselves as they 
had done in the form of cash and bv bonus stock were 
unauthorized. Passing, then, to the problem of the 
stock which the directors had issued to themselves in 
return for their individual promissory notes given the 
corporation, the court, in its o})inion, makes the state¬ 
ment which counsel for defendant below have quoted 
in their brief (see brief of plaintiff in error, p. 3), and 
which, for the sake of clarity, is recpioted here: 


Q 


“The reciuirement of the Constitution is 
plain; stock cannot be legally issued except for 
money paid, labor done, or property actually ac- 
(|nire(l. A ])romise to pay money does not meet 
the constitutional reipiirements. Each of the 
apjiellaiits gave his promissory note, payable 
ill th(‘ future or on demand, for the par value of 
the stock issued to him, and, even though the 
maker was solvent and the note good, it was 
nothing more than a promise to pay. It is so 
clear that the promise to pay, by note or other¬ 
wise, is not payment of money, within the mean¬ 
ing of onr ('onstitntion, it is not necessary to 
cite authorities in sn])])ort of the proposition.” 

Lofiand vs. Cahill, supra. 

It will be noted that what the court said in this para- 
graj)h was only that “a promise to pay, by note or oth¬ 
erwise, is not payment of money within the meaning 
of onr Constitution.” 

But counsel for the defendant below discreetly re¬ 
frained from citing further from the opinion of the 
Delaware Court in this case. It was conceded by ap¬ 
pellant that a promissory note is not money paid; it 
was vigorously argued, however, that such a note was 
“l)ro])erty actually accpiired” within the meaning ot* 
the Delaware constitution. On this point the Supreme 
Court of Delaware r(‘frained from expressing an o])in- 
ion, but rath(‘r intimated it should hold the acceptance 
of a note for stock lad to be a violation of the State 
Constitution. We (piote again from the opinion of the 
court: 
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“While it may be true, as claimed by the ap¬ 
pellee, that a promissory note is not pro])erty 
‘actually acquired,' we are not required to say 
that ill no case can a promissory note be so re¬ 
garded. But we are clearly of the opinion that 
all the directors of a corporation cannot issue 
stock to tbemselves, accept tlieir own promis¬ 
sory notes in paynuuit tbertd’or, conceal the 
tram action from the other stockholders, and be 
regarded in equity as the legal holders of the 
stock." * * * * 

“It is insisted that all thev should be re- 
quired to do is to pay to the company their notes 
or j)ar value of the stock. They argue that if 
nothing had been given for the stock other than 
a subscription, all that could be exacted would 
be the j)ar value of the stock, and if the notes 
were only a promise to pay, they were more 
than a subscription. 

“In most of the cases cited by the appellants, 
there were disinterested directors, or other of- 
ticers, who were legally cai)able of represent¬ 
ing the company. In this case, the appellants 
constituted the entire board and everv officer 
of the corporation. * * * liold that the 

stock was unlawfully issued because the ap])el- 
lants who issued it and accei)ted their notes in 
payment, were personally interested in the 
transaction and incompetent to ret)resent the 
company. ’ ’ 

Loflan(l rs, Cahill^ 13 Del ('ban., 384. 

This case of Lojland vs. Cahill has been here dis¬ 
cussed at considerable length because it apj)ears to be 
the onlv case in the Delaware courts in which was 
raised the question of the enforcibility of a promis- 
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sory note given to a Delaware corporation in payment 
of stock. Counsel for the plaintitf below welcome a 
careful perusal by this Court of that case, both as re¬ 
ported in 12 Del. Chan., 299, and in 13 Del. Chan., 
384. After a careful study of this opinion one can 
scarcely escape the conclusion that while there may be 
some (jnestion under the law of Delaware as to the 
autharltif of a corporation to issue capital stock and 
accej)! the ])romissory note of the subscriber as full 
])ayinent therefor, there can be no question of the 
right of the corporation to treat such a transaction as 
a contract to subscribe for stock and to enforce the 
payment of the note given in recognition of this con¬ 
tract, if it so desires. 

Two other cases found in the opinions of the courts 
of the State of Delaware, both of which were cited with 
a])proval in the case of Lofland vs. Cahill, supra, are 
inq) 0 ]-tant in this connection as the general theory of 
the Delaware courts. 

The fii'st of these cases, DuPont vs. Ball, 11 Del. 
Chan. 430, lOO Atl., 39, 7 A. L. R., 955, involving the 
Arlington Hotel Company of AVashington, D. C., a 
Delaware corporation. The directors of the Arlington 
Hotel C^ompany had issued common stock to them¬ 
selves, as “fully paid,” without making compensation 
therefor. The company became insolvent and the c£^se 
came before the court on the petition of the receivers 
to assess these directors who had received such stock, 
as stockholders on “unpaid subscriptions.” The opin¬ 
ion of the Delaware Supreme Court was rendered on 
November 29, 1918, and is illuminating in its bearing 
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upon the question now before this Court. AVe quote 
briefly from the opinion: 

‘‘Although the Constitution of this State pro¬ 
vides that ‘no corporation shall issue stock ex¬ 
cept for money |)aid, labor done, or personal 
property,’ etc. (Article 9, Par. 3), it cannot be 
that directors who have issued bonus stock to 
themselves, or accjuiesced in its issue, with full 
knowledge of all the circumstances, can escape 
the liability the law imposes by claiming that 
their stock was issued in violation of law. Per¬ 
sons who accept stock issued in violation of law, 
of which they had knowledge, cannot escape the 
liabilitv incident to the relation of stockholders 
which thev have with full knowledge assumed. 
And even though stock issued without consider 
ation could be held to be void under our consti¬ 
tutional provision, and could be canc(‘led by the 
corporation or upon the apj)lication of bona tide 
stockholders, it does not follow that the acceptor 
of such stock could claim immunitv from assess- 
ment. C’ertainly a stockholder cannot escape 
such assessment if he has held himself out, or 
permitted himself to be held out, as the owner 
of the stock; and much less could he escape if 
he ])articipated in the unlawful issue or ac(iui- 
esced therein.” 

DuPont vs. Pall, supra. 

The second Delaware case cited by the court in Lof- 
land vs. (’ahill, supra, is that of Svullp vs. Aufowohilr 
Finance Com pan if, decided by the (’ourt of (’hancery 
in February, 1!)20, and re])orted in lOfl Atl. 49. In this 
case the chancellor cited with api)roval the case of 
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DuPont vs. Bally supruy and particularly the following 
quotation from the opinion of the court in that case: 


“The company in the present case having the 
right to issue stock that was issued, the only act 
that was ultra vires and void in the transaction 
was the issuance of the stock without its being 
paid for and the agreement that it was full-]>aid 
and non-assessahle. In legal effect, therefore, 
it was the same as though it had been issued 
without any such agreement. 

“The law of this State contemplates that 
stock may be issued contrary to the statute, that 
is, without being i)aid for, and if it is so issued 
the acceptors are made liable to the creditors 
of the company to the extent of its par value. 
If the stock issued without consideration is void, 
and, therefore, non-assessahle for the payment 
of creditors’ claims, there was no reason in the 
law that provides for its assessment. The law 
means, and practically says: C’orporate stock 
shall not he issued without consideration, hut if 
it is so issued, contrary to law, the accej)tor will 
he hound to pay its ])ar value if the debts of the 
company cannot he otherwise ])aid.’’ 

DuPont vs. Bally supra. 


Commenting on the above (piotation, the chancellor, 
in his opinion rendered in the case of Scullp rs. Auto- 
nwhile Finance Couipaujfy suprOy said: 

“This means that the subscription is enforci- 
hle; that the part which contemplates the issu¬ 
ance of shares of stock for nothing is void; and 
that the suhscri])tion stands as though the bonus 
feature had been omitted. The distinction 
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drawn is declaring the issuance of stock to be 
void and declaring that the contracting*: to issue 

stock without satisfactory consideration is iin- 

» 

lawful and void, /Ac latter lrarinfj unimpaired 
the obtigatiou to pay for the stock when and as 
required />// the eiujutrafiou, or when needed to 
pay creditors.” (Italics ours.) 


In the case just cited, it was the cor])oration itself 
that ilesired to enforce ])ayment for stock which the di¬ 
rectors had issued as a “l)onus” to theins(‘lves, and 
the accejdance of which by the subscribers was held by 
the court to bind them to pay for this stock under 
theory of (piasi-contract. 

The ^ist of all the Delaware decisions which have 
been cited is that, regardless of the binding' effect upon 
the corporation which has issued stock without such 
consideration as is required by tlie Delaware constitu¬ 
tion, the subscriber to such stock is not permitted to 
hide from liability therefor under the cloak of this con- 
stitutional provision. The courts have said in effect 
that the provision in the constitution was intended for 
the protection of the corporation itself and of the cor¬ 
poration's creditors; and that if the cori)oration sought 
to enforce j)ayment for stock which it had issued in 
violation of this constitutional ])rovision, the sub¬ 
scriber to sucli stock will not be permitted to set up 
this constitutional provision as a defcuise to the corpo¬ 
ration's action. 


Section 411^(1 of the (Constitution of the State of 
Xorth Dakota provides that “no note or obligation 
given by a stockholder, whether secured by pledge or 
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otlierwise, shall be considered as payment of any part 
of the capital stock.” In a suit by a corporation for 
the payment of a note given for stock the court held, 
in the case of German Mercantile Company vs. Wajiner, 


25 N. D., 479; 142 X. W., 463; 52 L. K. A. (X. S.), 453, 
that such a note was enforcible. The o])inion of the 
court in this case is in direct accord with the theory of 
the Delaware court as expressed in various cases; and 
the reasoning of tlie Xorth Dakota court is convincing 
on every moral as well as legal consideration: 


“It can hardly be (piestioned that, had he (the 
maker of the note) agreed to take stock and put 
the contract in writing, with nothing said as to 
the time of payment, and the cor])oration had 
neglected to demand ])ayment, and the defendant 
had failed to make payment for a year, he would 
be liable. Had he given a check for his stock, 
and the check been dishonored, he would not l)e 

absolved. Xo more is he relieved from liability 

• 

by the fact that he gave a note which shall not 
be considered as payment, that is, shall not be 
received as actual payment. He must be 
treated as though he had a contract for sto(*k 
which he has not paid for. We think the au¬ 
thorities are ]>ractically uniform to this effect. 
Some authorities a])]>ear at first glanc(‘, to lx* to 
the contrary, but on analysis we think most, if 
not all, will be found to r(‘lat(‘ to cas(*s in wliich 
there had been no ])ow(‘r in the cor])oration, by 
reason of lack of authority, or bv r(‘ason of 
failure to do some inandatoi'v act or acts ii(‘ces- 
sarv, to enable it to issue anv stock of tin* kind 
in question. It is lield, in cases where the cor¬ 
poration had authority and power to issue the 


IG 


stock, that, hy recognizing* the corporation as 
such and contracting- with it for the stock, or 
accepting the stock, the mouth of the stock¬ 
holder is closed to ipiestion the validity of the 
issue, and that he cannot ri‘scind in the al)sence 


of fraud, etc., hut that, where there is an in¬ 
herent lack of ])ow(‘r in the c(>r])orati(ni to make 
the issue of stock, he is not est()])])ed." ♦ * # 

“Reviewing the situation, we may add that it 
would he highly ine<}uitahle and unjust, under 
the circumstances of this case, to permit the 
defendant to escape the ]>ayment of his ohliga- 
tion. It is not disclosed hy the pleadings what 
he has done during the vear in which he has been 
a stockholder in the j)laintiff corporation. What¬ 
ever the facts may he, he had the op})ortunity 
to act as a stockholder during all that time, to 
vote his stock, to j)articipate as a stockholder in 
the management of the affairs of the corpora¬ 
tion, to receive the henetits to he derived as a 
stockholder; the corporation had the opportu- 
nitv to hold him out to the world as a stock- 
holder. He could ins})ect its hooks and familiar¬ 


ize himself with 


its business transactions; 


and 


after having derived all these henetits, or having 
had the o])portunity to do so, it would he unjust 
to ])ermit him to escape the liability which he 
voluntarily assumed, (‘V(n though h(‘ assumed 
it, as he contends, in ignorance* of tin* law gov¬ 
erning the purchase and sale of corporate* stex'ks. 
He was just as much chargee! with knowle*elge e)f 
the law on the suhjex't as were the othcers anel 
directors of the corporatiem. Authorities are in 
conflict as to the ])resumption in case a note is 
taken, seune holding that the presumptie>n is 
that is was taken in ])ayment e>f an obligation. 
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and others that it is taken subject to payment, 

and is not payment unless in fact paid.’’ 

(ientiau Mi rcautilr Compauif v. Wminers 
supra. 

The court’s attention is also called to the following 
authorities in support of the position of the plaintiff 
below: 

lialdt vs. Motors Svcurities Co., 74 Colo., 55; 
218 Pac., 743. 

Braiuard vs. Kiup, 2() Calif. App., 655 (overrul¬ 
ing Jefferson vs. Hewitt, 103 Calif., 624, cited 
by counsel for defendant below). 

Ramsaif vs. Crevlin, 254 Fed., 813. 

Schillrr Plano Co. vs. llipte, 39 S. D., 74; 162 
X. \V., 937. 

Mclioliu vs. Carlsffu, 17 Idaho, 742; 107 Pac., 
755; 134 Am. 8. K., 286. 


Ill. 

This uotr is valid in flo' Jtands itf this jdaintiff rv- 
pardlvss of anp (po'stitfn to ttiv ripht of thv Cnited 
Thvatrvs ('orpioation to rnforct' coUvctiiju thereof. 

In the statement submitted by counsel at the outset 
of this brief, attention is called to the specific respects 
in which the position of the plaintiff, through its as¬ 
signor, the (luaranty Savings Bank differs from that 
of the United Theatres (’orporation. (’ounsel think 
the law is well settled that the United Theatres Cor¬ 
poration itself might enforce the collection of this note 
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against the defeiulaiit below, hut if any doubt wliatever 
sliould exist on that point, there should be none as to 
the rights of this ])laintiff whose assignor was a pur¬ 
chaser of the note for value and before maturity. 
True enough, by the terms of defendant’s plea and the 
evidence which the lower court refused to accept, it 
must Ik* assumed for purposes of this appeal that the 
plaintitf’s assignor, the Guaranty Savings Bank, knew 
that the original note was given bv the defendant to 
the ITiited Theatres Corporation in payment for stock, 
and even that the bank subsecpiently falsely re|)re- 
sent(‘d to the defendant below that it did not have such 


knowledge of the origin of the note. But the fact re¬ 
mains that the bank took the original note from the 
Tnited Th(‘atres Corj)oration, duly signed by the de¬ 
fendant and endoi*s(‘d by the corporation bvfare matur- 
iftf (uhJ for (I raludhlc ctnfsith nil ion. It also appears 
that tin* defendant remained a stockholder, according 
to tin* r(*i*ords of tin* I’nited ^rin*atres Cor])oration, 
huig after In* “dis(*(»vei‘(*(r' the illegalitv of his acts 
and those of the cor])oration in making him a stock- 
holder and acce])ting his ])romissory note as considera¬ 
tion for his stock. It further appears that the defend¬ 
ant executed renewals of said note from time to time 
and ])aid half the principal thereof, without once at- 
temj^ting to rescind his subscri])tion to the stock of the 
Cnit(*d Theatr(*s Corporation or offering back the cer¬ 
tificate's of stock which In* had received. If the doc- 


ti’iin* of t*stoppt*l should (*V(*i* be invoked, it would seem 
that it must i)revent this defendant who reaped what¬ 
ever “benefits” might accrue to him as a stockholder 
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in the United Theatres Corporation, from denying 
liability on the note which he had given for his stock 
while still retaining the stock itself. 

The case of Coniinenial National Bank vs. Greene, 
200 Iowa, 432; 203 X. W., 9, decided in April of last 
year, involved a situation strangely similar to that pre¬ 
sented hv the instant case, even to the verv name of the 
plaintiff. The Continental National Bank of Sioux 
City brought an action on a note for $5,700, the third 
renewal of a note for like amount which had been 
executed bv the defendant to the Home Securities Com- 
pany, a corporation, in i)ayment for a subscription to. 
stock. The defendant i)leaded that he had been in¬ 
duced to ])urchase the stock through fraud; he admitted 
that he knew of the fraud at the time the first renewal 


note was executed and alleged that he had been in¬ 
duced to exe(*ute the renewal notes bv false and fraudu- 
lent r(‘pres(*ntations made to him by the cashier of the 
j)laintilT bank to tin* (‘Ifect that it was a bona fide holder 
of the note for value and without notice of anv defects 
in the title of the Home Securities Company. The de¬ 
fendant did not show, however, that u])on first learning 
of the fraud he had attempted to rescind his subscrip¬ 
tion or that he had tendered back to the Home Securi¬ 
ties (V)m])any tin* certificate* of stock which he had re¬ 
ceived. The court held that und(*r the circumstances 


the (Continental National Bank could enforce payment 
of this note against the defendant regardless of any 
false statements which had been made to him bv the 
cashier of the i)laintiff bank, inasmuch as the defend¬ 
ant had failed to take steps to return his stock and 
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reliiKiiiish his position as a stockholder immediately 
upon learning’ of the fraud. 

The case of FurUntff rs. »/o//n.s7on, 239 X. E., 141, 
decid(*d hv the Supreme Court of New York in Xovem- 
her, 1924, concerns a transaction even more strikingly 
similar to the case now before the court than the one 
just cited. The defendant had executed a note for 
$1,000 in j)ayment for stock in the Empire State Motor 
Transport Lines, Incorporated, j)ayable to the order of 
that corporation, six months after date, with interest. 
The note was endorsed by the cori)oration and sold to 
the |)laintiff before maturity for the sum of $900. 

Section 07 of the Xew York State Corporation law is 
as follows: 


“Every subscriber shall pay in cash ten per 
cent u]>on the amount subscril)ed by him, and no 
subscription shall be received without such pay¬ 
ment.” 

SrctioH (iU: “Xo corporation shall issue either 
shares of stocks or bonds, exce])t for money, 
labor done, or pro])erty actually received for 
the use and lawful j)urposes of such corpora¬ 
tion.” 


It will be noted that the last mentioned section is 
verv similar to the restriction found in the Constitu- 
lion of the State of Delaware. The supreme court of 
Xew York held that it did not bar a corporation from 
enforcing ])ayment of the note which the defendant had 
given it for stock even though the issuance of the stock 
was in violation of the statute. The court said: 


/ 
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‘‘If the stock has been issued to the defendant 
before the defendant paid the note which repre¬ 
sents his obligation under his subscription 
agreement, then it may well be that the direc¬ 
tors of the corporation have committed a legal 
wrong, but it does not follow that such wrong 
would invalidate or render unenforcible the 
original subscri])tion agreement. * * * 

I)urj)ose of this statute would be defeated and 
its j)rovisions intended for the i)rotection of in¬ 
nocent creditors or stockholders, perverted if 
a stockholder under a contractual obligation to 
pay for stock were permitted to free himself 
from the obligation upon the plea that he had 
received or expected to receive the stock before 
the agreed price was due or paid. A subscrii)- 
tion agreement may provide for the payment 
at some future date of ninety ])er cent of the 
amount subsci’ibed for; the statute reipiires a 
payment of only ten per cent in cash and the 
promise to pay the remainder may lawfully be 
embodied in a negotiable instrument or in any 
other form of contract. That promise may be 
enforced according to its terms by the corpo¬ 
ration or by any assignee of the corporation; 
and it does not become unenforcible because 
the parties may contemplate or complete a de¬ 
livery of stock before full payment is made. 
Otherwise a corporation could not maintain an 
action u])on a subscription agreement after the 
stock was issued.” 


Turning to section (i? of the law which rcniuires that 
every subscriber shall i)ay in cash ten per cent upon 
the amount subscribed l)y him, “and no subscrij)tion 
shall be received without such payment,” the court 
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intimated that this might have been a bar to the en¬ 
forcement by tlie corporation of the defendant's sub¬ 
scription as represented l\v his note, the ten per cent 
thereof not having been paid in cash, had the suit 
been brought by the corporation. But it was held that 
the defendant could not pl(‘ad the illegality of his note 
even under this “ten pei* emit' provision irlicn if had 
hrrn sold for rahtr and h< foro mat nriiif to tho plaintiff, 
cron thonffh the plaintiff knrir that the n<de had hrrn 
given for stork. On this jioint the court said: 

“When the defendant gave that note he 
placed the corporation in a position where it 
could obtain inoiuw u])on the d(‘fendant's ])roni- 
ise to jiay. The jilaintiff could properly rely on 
the corporation's apparmit right to negotiate 
the note, and even though the plaintitT knew 
that the note was given in consideration of the 
corporation's ])romise to issue stock, the defend¬ 
ant should not be ])ermitted to (‘scape liability 
upon the note upon the ])lea that he did not pay 
ten ])er cent in cash.” 

Conclusion. 

It is respectfully submitted that under the law of the 
State of Delaware a corporation may enforce collection 
of a jinuuissory note given to it in payment for stock, 
even though it is (piestionable whether the cor])oration 
has authoritv to issue stock and ivceive a note in full 
payment; that this case, invedving a D(‘laware corfiora- 
tion, must be determined by the laws of that State; 
that the better reasoning and weight of authority in 


other jurisdictions throughout the country support the 
contention of counsel for plaintiff below that such a 
note is enforcible by the corporation receiving it; that 
regardless of the enforcibility of this note in the hands 
of the United Theatres C^ori)oration, however, it is en¬ 
forcible in the hands of this plaintiff’, assignee of the 
Guaranty Savings Bank, because the plaintiff occupies 
a position with respect to the note here sued on that 
differs in material and essential respects from the posi¬ 
tion of the United Theatres Corporation, 

Respectfully submitted. 


CHARLES A. DOUGLAS, 
EDMUND D. CAMPBELL, 
Attorneys for Defendant in Error. 


DOUGLAS, OBEAR and DOUGLAS, 

Of Counsel. 
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APRIL TERM, 1926. 


No. 4446. 


L. THErXTSSF.X, Plaintiff in Eeror, 


VS, 


COXTIXEXTAL TRUST (T)MPAXY, As.signee, 

Defendant in Eheok. 


BRIEF AS AMICUS CURLE. 


Statement. 

Upon motion filed herein on the Ifith day of October, 
192(), leave has lieen granted to tlie undersigned to file 
a brief as amicifs curia’ for the reasons set out in said 
motion, namely the pendency at the present time of a 
suit in the Supreme Court of the District of Columbia 
involving the (piestion of the right of a Delaware cor- 


o 


poration to recover upon a note given hy a stockholder 
for shares of stock in that cor})oration issued to that 
shareholder. This brief will concern its(‘lf only with 
the statement made at i)ag:e three (d) of the brief lor 
defendant in error which is as follows: 

“A Delaware c()r])oration can itself enforce 
])ayment of a promissory note given to it in pay¬ 
ment for stock, even though it he admitted that 
the corporation had no legal authority under the 
constitution to issue this stock until it had been 
paid for in some more tangible form than by the 
note of the subscriber.” 


Upon this point the undersigned desires to submit 
to the court certain authorities and observations in 
opj)osition to the position taken by defendant in error. 


ARGUMENT. 

I. 

The ralidiftf of the note in questi(Oi iuust he deter- 
miued hif the taw o/ the State nf Dehurare. 

It is understood that both pai’ties to the ijreseiit suit 
have agreed upon this j)oint and reference is made to 
it at this time only l)ecause there have been suggestions 
made in the court below in the case heretofore referred 
to that the District of Uolumbia law was decisive in the 
premises. 

In addition to the cases mentioned bv defendant in 
error at page 4 of his brief, the court's attention is also 


invited to Cook on Corporations, 1908 Edition, Volume 
1, Section 12, page 59: 

\ “Justice Storv in his ‘Conflict of Laws’ savs 

that cpiestions relating to shares of stock are to 

be determined hv the law of the State of the cor- 

» 

poration." 


Story, “(’onllict of Laws" (8th Edition), Section 
583, and see »Justice Story’s discussion of this subject 
in Black rs. Zaeharrie, 3 How., 483, 510; 11 L. Ed., ()!)0, 
703 (1845). 

See also the following cases: 


Kiskadden ?\s\ Steinle, 203 Fed., 378. 

Shaw rs. (Joehel Brewing C’ompany, 202 Fed., 
412. 

Masiiry rs. Arkansas Xational Bank, 87 Fed., 
382. 

11 . 


Xof otilif ('aJiall rs. Lojlaud, 21 Del. Ch., 299 ^ 114 
All, 224 ( 1921 ), and 12 Del. Ch., 284 , 118 All., 1 
{ 1922 ), and the cases eifed hif plaintiff in error in his 
brief, bid also other reeetit eases and reasiotinp sustain 
the rieir that a corporati(ni eannot recover on a note 
of this character. 


Cahall i-.v. Lofiand, 12 Del. Ch., 299, 114 Atl., 224 
(1921), and 13 Del. (’h., 384, 118 Atl., 1 (1922). It is 
this case which indicates what the law of Delaware is 
with regard to the question now before this C’ourt. 
Other cases cited by the Delaware courts in Cahall vs. 
Lofiand do not concern the particular question now con- 
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siderecl. The opinion of the Cliancellor, 12 Del. Ch., 
29J) (lt)21), contains a sentence which is italicized by 
counsel for defendant in error at page o of their brief, 
as follows: ^ 

“A ])romissory note given for stock is not void 
as against the corporation, and it may enforce 
payment of the note." 


Then follow cases from other jurisdictions cited by 
the defendants where the liabilitv was enforced. It is 
perfectly apparent that the italicized sentiuice was a 
statement bv the (liancellor of what cmlaiii of the 
parties claimed, and the (liancellor was pre])ared to 
admit, was the law in other jurisdictions. It is ex¬ 
tremely signiticant that the italiciz(‘d seiittuice, upon 
which counsel for defendant in ei'ror place so much re¬ 
liance, does not a])pear in the o])inion of the Su])reme 
Court of Delaware, l.‘> Del. (4i., oS4; IIS Atl., 1 (1922), 
which aflirms the opinion of tin* Chancellor. 

Also, in adilition to the cases cit(‘d in the brief for de¬ 
fendant in error, attention is invited to two recent cases 
from jurisdictions othei* than Delaware because of the 
reasoning contained in the o])inions. 

Mackie Pine Products (’om]>any rs. Frederick, 148 
La., 087; 87 So., 712 (1921), was a suit by a cori)oration 
against a stockholder for the return of certain shares 
of stock, for which he had n(*ver paid and which were 
cari’ied on the (*orporatioiFs books as an open account, 
and for the cancellation of tlie stock certificate and 
for the return of the dividends received thereon. The 
l)lea was a set olf, which was disallowed because of de- 
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fenclaiit’s iinjustifiod reliance on tlie authority of the 
corporation’s president to make contracts, and also 
that the entry on the open account was equal to l>uy- 
nient, since defendant was a solvent individual. Plain¬ 
tiff obtained a decree in accordance with its prayers in 
the lower court. r})on appeal this decree was set 
aside upon the sole ground that the defendant should 
have heen allowed creilit for certain shares mentioned 
in the complaint for which he had actually paid in 
cash; hut the acdioii of the lower court was afhrmed 
entirely in principle. The appellate court quotes article 
L?ht) of the Louisiana (‘onstitution as follows: 


“Xo corporation shall issue stock or bonds, 
(‘XC(‘pt for labor done or money or property 
actually received.” 


The opinion tlum states that only so far as value has 
heen r(‘(*(‘ived is the issue of <*orporate stock valid, that 
a corporation cannot by its (onsent cure the nullity 
of a gratuitous issue of stock, and that what it cannot 
do for itself, cannot he done for it by reason of e8top|)el 
ni(‘rely he(*ause the person with whom the corporation 
dealt was or.i»'anizer, charter member, vice ])resident 
and dire(*tor of the corporation. 

The fore<i:oin<>- case, therefore, allows the corporation 
to treat as a nullitv an issuance of stock which had h(*en 
issued without payment to the corporation and to I’e- 
cover the saim* hack from the ori.e:inal holder thereof. 
By analogy, it may he possible that in the case now be¬ 
fore th(‘ court the corporation would he able to re¬ 
cover hack the stock upon the theory that what had 
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taken ]>lace l>etwecn the parties was an entirely empty 
transaction and that neither of them should acquire 
any unjust enrichment therefrom; the theory of tlm 
I.ouisiana case would seem to exclude any ri^’ht on 
the part of tlu* corporation to hrurfif hy reason of a 
transaction in which it had violated the State constitu¬ 
tion. 

Kttlin<»:er rs. Collins, ‘25 Ariz., 115; 21M Pac., 1002 
(1025), was a suit hy a purchaser of shares against a 
stockbroker based on the claim that the broker had 
knowin<*ly sold him shares in the corporation, which 
shares had been declared fraudulent and void in a 
previous litigation hetweiMi other parties. The trial 
court directed a verdict foi- }!ie d(‘f(‘ndant and judg¬ 
ment was (‘Utered thei*t‘on. ddiis jud.unumt was re¬ 
versed. The Arizona Supreme Coui't quotes the State 
constitution as follows: 

“Xo corporation shall issue stock, exe(*pt to 
h(ma tide subscribers tlno’ct’or or their assi<*n(*es; 
nor shall any corporation issiu* any bond or 
other ohli,i»ation for the payimuit of money, ex¬ 
cept for money or propei ty received or for labor 
done * * \|| fictitious increase of stock 

or other indebtedness shall he void." 

The couit then points out the around upon which it 
plae(*s its decision hy (piotina from llandly rs. Stutz, 
15!> r. S., 417, 55 L. K., 227, aa<l aoes on to say tliat if 
it on(*(‘ 1 h‘ admitt(‘d that a corporation mav issue stock 
without rec'eivina a consideration therefor,— and wheVe 
it does not refu’esent actual oi* substantial value in coi’- 
porate assets,—there is apparently no limit to the ex- 
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tent to which the orif>:inaI stock may be watered, ex¬ 
cept the ca])rice of the stockholders. The court then 
lists twenty-six States as having constitutional pro¬ 
visions similar to Arizona. 

It would seem upon principle that the view taken by 
the Arizona Supreme Court is entirely sound. A 
corporation by taking a note in payment for stock, in 
violation of the constitution of the State of its creation, 
is taking not a real asset, such as money or property, 
but one which is subject to change and possibly to 
entire annihilation because of the varying business 
fortunes of the maker of the note. The maker of the 
note might be worth hundreds of thousands of dollars 
at the time of its execution, and before the due date 
of his obligation he might be insolvent and his estate 
utterly unable to ])ay anything whatever upon his 
d(‘bts. (\)nduct of this kind u])on the part of a corpo¬ 
ration, it is submitted, is nothing less than a fraud 
upon the public. It has neither money nor money’s 
worth in ])lace of the stock which it has issued, but only 
unsecured promises to pay, which may or may not be 
good at maturity. 

It may be urged that if the foregoing is correct then 
the defendant is ecpially at fault because he has know¬ 
ingly pai’ticipated in this conduct which amounts to a 
fraud u])oii the public. Admitting that suggestion to 
be true, for the sake of th(‘ argument, it may be 
res])onded that under the well known rule of law, 
where the parties are in ecpial fault, the law will leave 
them where it finds them. 

The view just suggested upon principle is supported 


8 


by tile reasoiiini»- of tlio court in Washer rs. Smyer, 
lOf) T(*x. 40.‘», 211 S. W. IJS.*), cit(‘(l by both ])arties to 
this ai)|K‘al. That was a suit liy the maker of a note, 
uiveii for issuance of stock, auainst tin* payee-endorser 
and tin* (*ndorse(*. The note was S(‘(*nred bv a morti**aji(^ 
worth double the fact* of it. The trial court allowed 
the maker to r(*cov(*r back the interest he had paid on 
tin* note and allowed tin* canc(*llation of tin* slock cer¬ 
tificate, but found auainst tin* (*ndorst*r and maker for 
foreclosnn*, with a jnduirn*nt over auainst tin* (*n 
dorst*r in favor of tin* mak(*r foi* what In*, tin* mak(*r, 
miuht have to ]>ay tin* (*ndorsee. d'ho hiu:her court 
^tatei^ at the outset of its ojiinion: 


“This i*ase pr(*s(*nts tin* <|m*stion of whether a 
note uiv(‘n a corporation and accepted by it in 
])ayment for shar(*s (»f capital stock is enfor(*ible 
in the hands of a bona fide* holder for value, who 
ac(pdred it before maturity, in the due course of 
bnsin(*ss and without notice of the nature of the 
transaction in which it was u’iven.” 


The decision of the lower court was reversed upon the 
ground that the ])osition of the hnna holder for 
valin* without notice was snp(‘rior to that of all others 
concerin*d and that tin* maker should be compell(*d to 
follow tin* nsnal rnle as to liability on in*u’otiable in- 
strnnK*nts. In r(*f(*i*rinu‘ to the (piestion lH*tw<*en the 
maker on tin* oin* hand and the corporation on the 
other, the court savs: 

“Where both ))arties are (‘(jnally at fanlt, the 
])osition of the defendant is ])r(*ferabl(*. So runs 
the maxim.” 
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Tn tho present ease, if it were supposed that the stock 
issued to the sliareholihu* in exchane.’e for a note had 
increas(‘d vei’v <>r(‘atlv in vahu* soon aft(‘r its issue and 
that tlie eomj)any liad refused to d(‘liver tlu' same to 
the shareholder wlien he teiuhuvd the amount of his 
note tlien, u])on the theory advanced ])y the defendant 
in error herein, tin* eo]’])orati()n would not be hound 
to deliver the stock at the suit of the shareholder. 
Yet, if ev(‘nts had tui’ued out otherwise and the stock 
proven worthless and the maker of the note solvent, 
then, the defendant in (‘rror (‘ontmids, the cor})oration 
has eveiy right to recover on the note. In other words, 
the defendant in ei*ror claims theia* is a contract in 
force which th(‘ cor])oration may or may not enforce as 
it chooses, though tluuH* is no mutuality whatever in it. 
This of coui'se ])uts tin* cor])oration in as favoi'able a 
])osition as an infant or a lunatic, whi('h is certainly 
not the policy of our law or the l)c*laware law. 

Or su])pose the maker having given a note payable 
in a year's time ha<l sued tin* coi poration for the stock 
as something- which he had bought and ])aid for and 
which it had declined to deliv(‘i*. If the note constitutes 


])ayment why would he not lx* (‘ntitl(‘d to the stock.’ 
Yet does not this d(‘feat the constitutional ])rovision? 

It is ])ai'ticularly im])ortant that this action is one 
upon a note, not for goods sold and delivei’ed. The 
coi*])oration is not suing u])on any inipli(‘d contract, to 
re(*ov(‘i- mon(‘y for something which it has delivenxl, 
but upon a simple* negotiable insti'ument and the 
])r()mis(‘ to pay contained ther(*in. The* transfei* for 
a note b(‘ing forbidden by the constitution, no title to 
the shares passes out of the corporation, (^onse- 
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qiieiitly, even if this were an action for property sold 
and delivered, there would lie a total failure of con¬ 
sideration because the p]*o])erty,—namely, the shares 
as distinct from the certiticate,—has never been de¬ 
livered. Moreover, this is a failure of consderation 
resultiiifc from the constitution, of which the court 
would take judicial notice and it would not even have 
to be jileaded by the defendant. 

Other Texas cas(‘s holdinii- such a note as the one in 
(piestion void and uncolle(*tible, botli for want of con¬ 
sideration and illeiralitv are: 

Bonding & Insurance Company rs. (hirry (Tex. 
Civ. App.), 18;i S. W., 1. 

Sturdevant rs. Falvey (Tex. Civ. Ajip.), 175 

S. w., 8:i:i. 

(Jeneral Bonding, A'c., rs. Mosi‘ly (Tex. Civ. 
A])!).), 174 S. W., WM. 

McCarthy rs. T(‘xas Loan, cVrc., Company (Tex. 
Civ. App.), 142 S. W., Ob. 


And see also Hunter rs. Big 4 Auto Co. (Ky.), L. R. 
A., 1015, D087 and note. 


TIT. 

Casrs rrlirfi )(pon hif drfrtKhjrt in error thy not r/n 
ihe lenffth of its cfoitaifion in this appeal. 

On jiage 17 of tlie bi*i(‘f for defendant in error there 
are cited five cases as sup])orting its ]iosition. These 

five cases will now be verv briefiv considered. 

• • 

Boldt rs. Motors Securities Company, 74 Col., 55, 
218 Pac., 74‘1 (102.3), decides that a coiqioration in a 
suit against a stockholder on a ])romissory note given 
for stock can recover, partienlarhf in rieiv of seetion 
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2247 y C. L. 1921 , whicli provides for a suit on a sub¬ 
scription to stock. See (‘specially ‘21S I'ac., 744, both 
syllabus and o])inion. Tliis case rests in principle upon 
an act of the Lei*islature of Colorado which s])ecitic- 
ally trace a coi’poration a ri^ht of action in circum¬ 
stances such as these. 

A striking' portion of the foregoing decision is that 
in which the court states that th(‘r(‘ is a disagreement 
among the different State coui'ts as to the right of a 
cor|)oration to r(‘cover in circumstances such as these. 
At 21S Pac., 744, the court states: 

“IT SKKMS THAT TKXAS, DELAWARE 
AXD ALABAMA ('OXSTBLE IT (a constitu¬ 
tional provision such as Delaware's) AS MAK- 
IXH ABSOLLTELV VOID THE ISSLAXC'E 
OF STOt'K IX EX(dlAX(JE FOR UXSE- 
OFRED PROMISSORY NOTES.” * * * 

(WHALI. VS. LOFLAXD, 118 ATL., 1. 

It will thus be seen that the Supreme (\)urt of Colo¬ 
rado takes the view that Cahall rs. Lolland means what 
plaintiff in error and the undersigned contend, and 
that it does not, even u|)on the careful analysis and 
ingenious argument of counsel for defendant in error, 
bear anv other construction. 

Brainerd rs. Kydd, 2() Cal. A])p., ihh) (l!)ir)), is re¬ 
ferred to bv defendant in error as overruling Jefferson 
rs. Hewitt, 103 Cal., 024. IL'ainerd rs. Kydd was de¬ 
cided bv a court inferior to that which decided JelTer- 
son rs. Hewitt, even though an at)i)eal in Brainerd rs. 
Kydd was denied by the ('alifoi'iiia Supreme Court. 
An examination of the report of Brainerd vs. Kydd 
will show that the particular (piestion here involved 
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was not raised by counsel or considered by the court. 
Tlie opinion does not mention any constitutional or 
statutory provision as to notes bein^; ,<>:iven for cor- 
])orate stock; it does not mention the case of Jefferson 
rs. Hewitt which counsel claim it overrules. The stock 
in that case was never delivered to the maker of the 
note and was not to be delivered till the next dav, when 
the note was to be ])aid. The note concerned in Brain- 
erd rs. Kvdd was a one-dav not(‘, i»iven to enable de- 
fendant to .<>et cash from a savings bank, disclosing* a 
situation wholly different from tin* ])roblem now before 
this Court. The defenses were fraud, that the note 
was delivered to the ])laintitY by the defendant as ]Jain- 
titT's own property and that tin* cf)m])any never ac¬ 
cepted the note. These were th(‘ oidy defenses which 
were raised as shown by tlu‘ opinion. Even the Texas 
courts wliich take th(‘ vi(‘w eontend(‘d for bv th(‘ under- 
signed hold that a subsci*iption to stock and the uivini^ 
of a note are not a violation of tlu* constitutional ]n*o- 
vision where the certiticate of stock is not to be issued 
till the payment of the note. S(‘e C()])e rs. l^itzer (Tex. 
CW. App), Kid S. W., 447 (1014). 

Kamsay rs. Crevlin, 27)4 Fed., SIJ (1018), was a suit 
by directors of a cor])oration in two counts, namely, on 
a note of the maker luiven to tlie cor])oration and on an 
a,irr(‘ement to ])ay moiu‘y made by a stockhohhu*, as¬ 
signee of the maker of the note, with the directors. 
The defendant had obtained the stock from the cor])o- 
ration and given his note therefor; lie had thereafter 
transferred the certificate to B without payment of the 
note. 1> was denied the riuht to vote in a stockholders’ 
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meeting because, in the presiding officer’s opinion, the 
stock had l)een unlawfully issued. Then it was agreed 
that the directors should i)ay the note to the corpora¬ 
tion, and that th(‘ maker should later re])ay the direc¬ 
tors. This was the agreement upon which, as well as 
on the note, the suit was brought. The i)laintitT pre¬ 
vailed in the lower coin*! and that judgment was 
affirmed. The (’ircuit (’ourt of Appeals, through 
Judge Sanborn, hehl the agreement good and referred 
to the other (luestion as follows, ])age 81(i: 


“Whether or not th(‘ statute of Iowa, which 
has been cited, prohibits a cor])oration from sell¬ 
ing or issuing stock for the promissory notes of 
solvent makers, payable at reasonable times 
thereafter, is a (piestion of State law, primarily 
for the decision of the Supreme C’ourt of Iowa. 
Uj)on that (piestion this Court will gladly follow 
its lead. That court discussed the (piestion in 
First Xational Bank rs. Fulton, loO Iowa, 734; 
137 X. W., 1019, but counsel disagree as to the 
effect of the o])inion in that case, aiifl as it is not 
i}tfjispcnsatfl(' to the dis})(>sition o/ tJfis case to 
decide that issue, if is here disinised n ithout in¬ 
timation of any opinion eoneerning itd’ (Italics 
mine.) 


^[eholin vs. Carlson, 17 Idaho 742, 107 Pac., 755; 134 
A. S. K., 280, follows the ruh* contended for by the de¬ 
fendant in error, but it will be recalled that the Dela¬ 
ware (’hancelor in Cahall rs. Jjolland, 114 Atl., at page 
233 states, after mentioning this particular case, that 
the Idaho constitutional ])rovision ditfers from that of 
Delaware “in important respects.” 
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S(*}iilk*r Piano (’onipaiiy rs. Hyde, 39 X. Dak., 74; 
1()2 X. W., 1>3>7 (l!n7), is another ease relied upon by 
the det'endant in (‘rror. 4'ln‘ Xoi*th Dakota court there 
construes the Xoi*th Dakota constitutional provision— 
which is siinilai' iii its wordinu* to the Delaware provi¬ 
sion—in a wav (nitirelv dilVei'ent t*i’om the construction 
ol*th(‘ Delaware court. Tin* Xoi*th Dakota (\)urt holds 
that th(‘ nott* L^ivcn t‘oi‘ st(»ck is “pr«»iK‘i4y actually I’e- 
ceived," and it rnitlnn* holds that a Xorth Dakota cor- 
])oration may icceive notes in ]niyment of its stock. 

This of course shows a theoi’v totallv at variance with 

• • 

what even the defemlant in error contends is the hold- 
in,iT in (’ahall rs. Lolland. Deftnidant in error, as in- 
dicate<l at the outset of this brief, takt‘s the position 
that althouiih stock may b(‘ issut‘d by a corporation 
without anthoiitv and without riuht in exchann'e for 
a not(‘, th(‘ coi-porat ion can inroviu* upon the note. The 
Xoi'th Dakota coni’t declines to take* that position, but 
upholds a suit upon the note by holdini*’ valid the issu¬ 
ance of stock in eXchanu(‘ foi* a note on the g'rouiid 
that such a not<‘ is piop(‘rty. 4'he Xorth Dakota 
court at lb*J X. \V.. !k‘»8, stati*s that a note miuht not 
be prop(‘rty in every cas(*, but that in the case before 
it there is n(» intimation that tin* ded'endant is not finan¬ 


cially i‘es])onsible. 

4'he reasoninin’ of this Xoith Dakota case is a suffi¬ 
cient indication of th(‘ i)ossibilities which mi^ht How 
therefrom. \Vln‘r(‘ is th(‘ line to be drawn as to the 
tinancial standinu* of th(‘ makei*/ How much must he 
lu* worth.^ And is his linancial status to l)e tested as 
of the time the note is given, or as of the time the note 



is due, or as of the time at which the corporation might 
secure a judgment against him on his note! 

In addition to the specific comments made upon 
these five cases cited hv defendant in error, the under¬ 
signed also submits that a careful I'eading of these 
cases A’ill disclose tliat thev diffcu* from the one now 
before court in two important res])ects: 

1. They proceed upon the theory that the stock in 
cpiestion was not issued and not intended to he issued 
until the note was paid; or 


2. They ])roceed upon the theory that the note was 
not meant to be payment Init that the suit is on the 
suhscrij)tion agreement with the note being used merely 
as an evidence of the existence of the subscription 
agreement. 


In their attempt to explain the meaning of th(‘ Dela¬ 
ware courts in Cabal 1 rs. Lofland, (*ounsel for defend¬ 
ant in ei’ror rely on the syllabus in the official rej)ort 
of the case, where* it is stati‘d that as against the cor¬ 
poration “notes for stock are* not voiel, aiul may he en¬ 
forced, even though stock e';uine)t he issued for notes.” 
This heael ne)te is merely the* e)pinion e)f the reporter 
concerning the e*e)urt\s holeling. The head note is not 
1)V the e*e)urt. Against this e)pinie)n of the repe)rtei’, 
the unelersigned is willing to j)lae*e the e)))inion e)f the 
Supreme Court e)f Ce)le)raelo as te) the holeling e)f Cidiall 
i\s. Loflanel here*tofe)re i*efe*rre*d to in this brief, namely, 
that Cabal 1 rs. Le)fland heelds ahse)lutely voiel the issu¬ 
ance of stock in exchange for unsecured i)romissory 
notes. 
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Tn Ju/lf/ tclfh tin' (Jcfnn/itnt in rrror is to nidUfj/ the 
const it nt iomil pror is ion. 

'I'o mIIou* ih(‘ i i‘(‘ov(*rv l>y ilu* coi-poi-ation a note 

of this ('iiaractor wouM allow the corporation to do 
(‘Vt‘rytliin.i* which this constitutional ])rovision forl)ids 
its doini*'. It ciiahh's tin* corporation to take a note 
which tin* constitution forbids it to take; it allows the 
corporation to transl\*r for a note* the shar(*s whicli the 
constitnti(»n savs shall not he* ti’ansf(‘rr(*d for a mere 
promix*. f]v(*?i if tin* corporation is pt*rmitted to re¬ 
cover jndiiiiicnt ujum tin* note it is no better off unless 
the Jndi;iin*nt is paid: it has lost the title* to tin* stock 
and has nothinu to show for it but an unpaid and per¬ 
haps nncolh*ctabh* jnd.iinn*nt and the whole mischief 
aimed at bv tin* constitution has been done. The cor- 
poi'aticm has lost tith* to tin* shar(*s (for certainly a 
recoveiy of jndynn*nt upon tin* note* would V(‘st the 
title to tin* shares in the judmnont defendant). 

On the other hand to ineld with the e)ther <*ontention 
is to leave the title tt) the shar(*s still in the cor})oration 
upon the theory that the corpoi'ate act of attempted 
issue and the note* ari* both void, and the j^iver of the 
note will not Ik* (*ntith*d to tin* stock until he produces 
the mon(*y. Oons(*(pu*ntly, the assets of tin* corpora¬ 
tion aiK* )H(*->(*rv(*d, namely, tin* (*or))orate shai'es them- 
selv(*s as distini>nisln*d from the c(‘rtilicate, and the 
purchaser is pr(*V(*ntcd fi*om acipiiring title to the 
shares until the shares are paid for. 
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Conclusion. 

For the reasons suggested, namely, 

1. The validity of the note in question must he de¬ 
termined hv the laws of Delaware. 

2. Delaware law and reason both sustain the view 
that suit cannot he maintained on said note: 

Cases relied u])on hv (h*f(*ndant in error do not go 
the length of its contention in this a])|)eal; 

4. To hold with defendant in error is to null if v the 

% 

constitutional provision. 

It is submitted the judgment appealed from should 
he reversed. 

li es pect fu 11 y submitted, 

FDWARD STAFFORD, 

A?Hicifs Cur ice. 
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